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Re-forming the Land Reform Bill

On the 25 June, the Justice 2 Committee commenced Commercial Activity

the Stage 2 deliberations of what is likely to be a lengthy One of the largest focuses for comment in the Bill has been
process of line by line scrutiny of the Bill and its Section 9, 2 (a), which currently excludes commercial activity
proposed amendments, which now run to over 180 (the from access rights. This would have the effect of excluding
majority of which are for the access provisions of Part  professional mountain guides and outdoor activity leaders —
1) — a record number for any Scottish Bill so far.The the very people who can and should play a leading role in
Committee focused on Sections 1 — 3 i.e. the Nature and educating the public in responsible access. Therefore the
Extent of Access Rights, Responsible Exercise of Access Minister for Environment and Rural Development, Ross

Rights and the Reciprocal Obligations of Owners. Finnie, (MSP) lodged an amendment which was agreed to,
that includes within the Right those who provided a “service
Securing or Creating? which enables or assists other persons to exercise that right f

The initial part of the debate centred on whether Access recreational purposes.”

Rights were being ‘created’ or ‘secured.” The whole

process of re-shaping and re-defining countryside access There was much debate about that aspect of the Bill and wha
goes well back into the nineteenth century with the early range of commercial activity would be included within the
attempts at reform by James Bryce. There is undoubtedlyRight. Countryside staff can be assured that it does not extet
long tradition of access to the hills and also a large numbao mass raves or events such as ‘T in the Park.” There was
of rights of way established under common law i.e. that  further clarification of this issue when Rhona Brankin MSP’s
part of the law which is not statutory and which consists ohmendment was agreed that a person exercising Access Rig

principles and rules contained in the works of the in the course of a commercial activity could only be taken to
institutional writers and developed over the years by be exercising those rights responsibly if they could “exercise
decisions in the courts and these are preserved by Sectiothbse rights in the same way other than in the course of

(3). commercial activity or for profit.”

Securing these common law rights is very welcome indeeéiowever, there was still some concern that activity such as
Scotland has a large heritage of public rights of way, mangrofessional photographers would be potentially excluded
of which have not been through a formal legal process to from the right by dint of not exactly fitting neatly into the
secure them, unlike the English system of definitive mapssweep of either amendment. Whilst acknowledging this very
and statements, brought about under the National Parks Astue Ross Finnie has given an assurance that a future
(1949). The access provisions of the Land Reform Bill  amendment will be lodged to address this.
occasioned a discussion of whether the long standing
tradition of access to the hills, other than on public rights ccess Code: Regulations or Guidance?
way, or under the statutory provisions of the Countryside It was also agreed that the Access Code should be viewed as
(Scotland) Act, 1967, are in fact ‘rights.’ Initially the ‘guidance’ rather than ‘regulations’ and that therefore the
Committee did not come to a firm conclusion in this, Code should reflect good practice rather than a book of rules
though it sided more with the view that these were ‘Rights.’
However, as the debate has continued their stance has Landowner Obligations
shifted. In practice the statutory provisions of the Act will Section 3, Reciprocal Obligations of Landowners, is
define the public’s right of access whether by “creating” orunchanged from the original Bill.
“clarifying” existing rights.

Stage 2 to resume on the 4 September
Aside from the walker’s perspective, there is a serious ~ The Committee will continue from Section 4 onwards. There
concern that those ‘rights’ most definitely needed to be  are some important amendments still to come.
created are for horse-riders, canoeists and cyclists, which
are definitely under-provided for under the current system.

©
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From page 1
Excluded Land The Law of the Foreshore and the
Section 6, land over which Access Rights are excluded, Seabed

raises some very important issues regarding excluded la

The provisions of Sections 6 & 7 are the only provisions a¢ he same time as the launch of the Land Reform Bill, the

giving householders in towns protection againstthe g q4ish | aw Commission has been holding a consultation on

exercise of access rights by the public in their gardens. o' 4 of the Foreshore and the Seabed, part of which

Thg fdebatet h%\{vever has focused on the open countrysit;oncerns accessThe results of the consultation on this

and tarm steadings. Discussion Paper are due out before the end of the year, althol
this may be delayed to tie in with the passing of the Land Refol

Section 6 (b) iv has been amended to allow for exclusiorBIII

access rights on “sufficient adjacent land to enable perseryg 1 hjic has rights of recreation over the foreshore and a
living there to have reasonable measures of privacy in thy e right of navigation on the sea, tidal lochs and rivers. The
house or place and to ensure that their enjoyment of thaly,\sensiis amongst lawyers is that although there is not a
house or place is not unreasonably disturbed.” ThiS it man Jaw right to access the foreshore or tidal waters unles
comply with European Human Rights legislation. The 00 exists a public road or other public right of way leading
words ‘sufficient’ and ‘reasonable’ may leave this open tye e the new Bill should facilitate this. Also problematical is
wide-ranging interpretations which will be difficult to a4 he nublic rights are not clear in terms of what the public c:
resolve, but in any case the Access Code should be use 5 flly do and where. However, listing permitted activities
guidance on this. might make new recreational activities excluded.

The restriction of access over private garden land, undet
6(c), could possibly be abused. The act of purpresture, «
obtaining land by encroachment, is alive and well as mai
rights of way officers and users will know.

One of the questions posed by the Paper was whether it would
appropriate to extend the new statutory rights of the Land Refo
Bill and replace the existing common law rights. However, the
advantages of clarity should not override the more extensive
common law rights. For instance, access over inland tidal wate
(classified as ‘land’ for the purposes of the Bill) on a motorised
boat would not be permitted under the Bill, but nevertheless it
could be argued that this is a common law right.

6 (f) ii restriction of access rights over land being used fo
a particular recreational purpose while in use for that
purpose” is restricted to golf greens, bowling greens,
cricket squares and similar areas.

The Discussion Paper may be viewed and downloaded from th
Scottish Law Commission’s website at:
www.scotlawcom.gov.uk/index-1.htm

These exclusions and restrictions will not of course apply
to rights of way since they refer only to Access Rights in

the Bill.

Other Points in the Bill More Comments left on US Forest Service registration
Section 12 proposes bylaws as a means of controlling sheets and comment cards by backpackers
conduct on access land. However, these can be comple completing wilderness camping trips:

and inflexible to apply. Some local authorities prefer

, "All the mile markers are missing this year."
management rules instead.

"Found a smouldering cigarette left by a horse.”
Section 13 emphasises the duty to uphold Access Rights«p4iis need to be reconstructed. Please avoid building trails

.that go uphill."
ScotWays have proposed several amendments to the Bil go uphi

and Bill Aitken MSP has lodged these. The aim of these "Too many bugs and leeches and spiders and spider webs.
to harmonise the existing rights with the new access righPlease spray the wilderness to rid the area of these pests."

and to extend the simplified court procedures for "Please pave the trails so they can be ploughed of snow in the
determining Access Rights to rights of way. winter.”

The Land Reform Bill (as introduced) is a vast "Chairlifts need to be in some places so that we can get to

improvement on the Draft Bill. The evidence given by  wonderful views without having to hike to them."

tShCAI\DN,t_?mongst ma_r;ty others and tthe pef[moljl\sll}ibmtted "The coyotes made too much noise last night and kept me
€ Fetiions Lommittee in association with LINK NAVe NG,y aye “please eradicate these annoying animals.”

doubt contributed to that process. There is still quite son

way to go, however. Amendments may still be made to t"Reflectors need to be placed on trees every 50 feet so people

Sections not already debated at Stage 2. The Marshallecan hike at night with flashlights."

Lists of Amendments can be downloaded from the Scotti. - i

Parliament website atvww.scottish.parliament.uk/ Need more signs to keep.area pnstme..

parl_bus/legis.html#4Zhere is also detailed guidance on "A McDonald's would be nice at the trailhead."

how to propose an amendment at the following page of thrpe 11aces where trails do not exist are not well marked.”

Scottish Parliament siteaww.scottish.parliament.uk/

welcoming_you/ff7.htm "Too many rocks in the mountains."
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Litter!

The Mountaineering Council of Scotland August 2000
newsletter included a short article on Biodegradable
Time scales. People often say that it is acceptable to
leave food waste on the hill because it is biodegradable
and, whilst that may be true, few people actually know
how long it does take for things to break down. To
ensure our readers do know who long it takes the
following table is reproduced courtesy of the MCofS.

Website
Watch

The Following are worth checking out either for their subject
matter, or for fun.

The American Hiking Societywww.americanhiking.org
An interesting site for hints on campaigning.

The following site;s show the approaches an.d detail of the USA" Time required to decay in the mountain

approach to public access on the foreshore: .

‘A Better Public Rockaway’ is a very interesting site. Watch th| environment.

seagulls following the mouse, very entertaining!

www.apublicrock.com Apple core 2 - 4 weeks
Banana skin 3 - 6 months

The USA'’s system of ‘Public Trust Doctrine’ is explained here: Orange peel 3 - 6 months

http://stella.als.edu/glc/ptd-home.html Paper tissue 3 months
Cigarette 3 months

And the approach of the State of Massachusetts to mediation ¢ Match_es 6 months

coastal access is interesting here: Chewing gum 5 years

www.state.ma.us/dem/programs/coastal/coastal.htm Aluminium can 10 - 100 years
Plastic bottle 100 -1000 years

A new initiative to make geographical data available to the Plastic bag 1000 years

general public is underway at the Multi Agency Geographic Glass bottle 4000 years

Information in the Countryside sit@ww.magic.gov.uk/
DataDoc/datadoc.asp

The Glasgow and Clyde Valley Greenspace Trust hope to raise
awareness of the importance of Greenspace and be a platform
for learning more about city environment issues and how to get
involved. Their website can be accessed here:
www.greenspace.org.uk

Local Access Forums

The Paths for All Partnership have produced a very By way of comparison the Coun_tryside Agency have produce
informative publication called: “Local Access Forums, a a Research Note (CRN 23, published March 2001). Many of
Guide to Good Practice. This publication provides the recommendations concur in that the most effective existir

guidance on the likely role of Local Access Forums, and tiforums were those with: clear terms of reference; a members

nitty gritty, or at least the best possible model as far as caof no more than 20, appointed by the authority; a strong

be ascertained until the Bill is finalised, of how they will  independent chair; a regular membership review,

operate. This includes considering structure and balancecomprehensive feedback between the forum and the relevan

representation on the Forum; managing group developmeauthorities; and effective monitoring procedures. However,

and managing conflict amongst many other useful topics. members of the forums are to be appointed by the local
authorities who may have their own ideas on the matter.

Where Has SCANNEWS Been?

As very few of you ever send in anything in for the newsletter | had to write the whole thing mysel&ince the birth of
my son life does not have quite the same amount of free time so doing everything myself is not an option. Hence no
newsletters. But fear not. Andrew Ralton who works for SCOTWAYS has agreed to take on the writing of the articles
leaving me with the easier job of simply publishing it.

This is Andrew’s first newsletter so please let him know what you think. You can even help to make his life easy by
submitting an article or news item for the next newsletter (December/January). His emaibis.ralton@tinyworld.co.uk
Richard Barron
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Foot and Mouth Disease

As per SCAN'’s last newsletter, the FMD outbreak took
over much of local authority officers’ time, at a time
when the Land Reform Bill was beginning to surface.
This is a period that people who work in the countryside,
including access workers, can desperately do without be
repeated. The palpable feeling of panic spreading
throughout the countryside, whilst understandable, result
in many rights of way and other routes being closed
without proper procedures being followed. Many of thesg
routes remained closed far longer than was necessary,
were re-opened only after some considerable pressure.
response of the general public was, by and large, one of
exceptional responsibility. This, however, in turn led to a
massive downturn in business for many tourism operator

p—
e it

There are several ‘lessons to be learned’ from this tragic
episode and this is reflected in several of the official repo
and papers that have been produced in response to the
crisis.

The Royal Society of Edinburgh published their Inquiry
into Foot and Mouth Disease in July 2002. Amongst the
many recommendations were: , ] ) ]
the establishment of a GIS system detailing land use How big were your FMD signs and did they have the English
the use of vaccination to form a ring barrier as an adjunct to or Scottish Comeback Code?

the slaughter of dangerous cases

unless its origin and spread are immediately apparent, the

countryside should be closed for a limited period of threq . . .
weeks at the same time as the animal movement ban isd0 no(tjfeed arélmals (ev<|en with left over sandwiches)
announced; but that, as soon as the extent of the diseaJ(eelo 0gs under contro

- ; . ‘use disinfectant footpads or baths where provided
gtreé:rsmmed, the closure should be lifted in non-affected Comply with the Scottish Outdoor Access Code which will be

subject to approval by the Scottish Parliament.

The Royal Society of Edinburgh website has the compl

report, which may downloaded at: “The Scottish Executive Draft FMD Contingency Plan is also

out for consultation at the moment, and comments are invited

mwv?jl?oced.orq.uklenqumes/footandmouth/ by no later than 13 September 2002. The consultation can be
fm_Mw.pat downloaded from:

On the UK wide scale the ‘Anderson Inquiry’ into ‘lessoj . .
learned’ also contains an analysis of the issues, and thimsﬁt?;fgﬁégog d?k/consultatlons/ agriculture/
be accessed atww.fmd-lessonslearned.org.uk/ -

Annex C to this report clearly states that there will be a
“presumption in favour of access in the Scottish countryside,
with certain limited exceptions where a risk assessment shows,
to the satisfaction of the local authority,” which is welcome.
There is also guidance information on risk that can be made
available and a model risk assessment form. Closure of routes
will only be sanctioned in future where the local authority
access officer and the Divisional Veterinary Manager agree tha
a risk assessment justifies a closure.

In response the Scottish Executive have produced guid
on “Animal Health & Biosecurity”

(available fromwwww.scotland.gov.uk/consultations/
environment/ahbc.piif This states in relation to
recreational users that:

Visitors should follow these precautions
start the walk wearing clean footwear and clothing
avoid all contact with farm animals

When did the FMD Outbreak finally end? February this year. Since then there has been no need to follow the
Comeback Code. You didn"t know? Hardly surprising since it's announcement didn"t get quite the same press
coverage as the start of the outbreak!



"The International Year of
Mountains promotes the
conservation and sustainable
development of mountain regions,
thereby ensuring the well-being of
mountain and lowland
communities"

2002 has been designated the
International Year of Mountains by
the United Nations. Its aims are:

» To ensure the present and future
well-being of mountain
communities by promoting
conservation and sustainable
development in mountain areas;

» To increase awareness and
knowledge of mountain ecosystems
and their importance;

» To promote and defend the
cultural heritage of mountain
communities and societies;

 To pay attention to frequent
conflicts in mountain areas and to
promote peace-making in those
regions.

Over 130 nations around the world
support this initiative.

Did you know...

The world "Earth Summit" in Rio in
1992 placed mountains on an equa
footing with climate change,tropical
deforestation and desertification as
a key global environmental and
development issue.

Mountains

 Cover a quarter of the world's lanc
surface.

» Are home to a tenth of the world's
population including many unigue
cultures.

* Provide 60-80 per cent of the
world's drinking water.

Nearly one million pounds has been set aside favork on the

Scotland. TheTrust has received confirmation of a stage one pass f

Heritage Lottery Funds.

The Proposal include a five year programme of path repairs which
improve public access whilst reducing the impact on the landscape.
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 Provide major resources for tourism
and recreation.

BT Contain many of the earth's minerals.

* Are central to many world religions.
In Scotland

» Nearly 70 per cent of the land is
mountainous country.

» Many of our greatest assets are
directly or indirectly linked to the
country's mountainous character -
landscapes, clean air and water,
cultural heritage attracting tourists, and
quality agricultural produce and
whisky, to name just a few.

» Our mountain areas are a vital
resource.They need sensitive and
sustainable management, development
and conservation.

* A partnership of voluntary
organisations supported by Scottish
Natural Heritage and Perth College/
UHI Millennium Institute is co-
ordinating a programme of events to
raise awareness of mountains and their
importance in Scotland.

For information on events, visit the
International Year of Mountains in
Scotland website at www.iym.org.uk

To find out more about International
Year of Mountains 2002 in Scotland,

and how you can get involved, please
contact the Project Officer: Andrew
Macpherson

Centre for Mountain Studies

Perth College / UHI Millennium
Institute Crieff Road PERTH PH1
2NX Tel 01738 877 885 Fax 01738
631 364 email:
andrew.macpherson@perth.uhi.ac.uk

Pitlochry Festivallheatre, Pitlochry6-9
November 2002

Details: Helen Forsterel. 0131 446 2420
email: helen.forster@snh.gak
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Published by The Countryside Agency in its
Research Notes series (CRN 32, March 2001)
Avaiblble free of charge from Countryside Agency
Publications, or can be viewed on the Agency's
website (www.countryside.gov.uk)The full report
from which the note was drawn can be viewed at
www.greenways.gov.uk

The Surrey researchers believe that their
methodology (in particular the video filming) is a
new tool, for studying the use of all types of route
and that their findings call into question much
previous work in this field by demonstrating that
people's recall of events can differ significantly
from what actually occurred They also think that
it shows that many existhig estimates of routes
usage are inaccurate With further development
they think that the methodology has the potential
to provide accurate, cost-effective evidence for
both policy formulation and operational
management.

This note summarises the findings of a project carried
out by the University of Surrey on behalf of the
Countryside Agency. It was intended to provide
background information to the Agency's greenways
programme, but has relevance to other shared-use
routes.

However innovative the methodology. it is
The work was carried out by the Department of important that this research is not promulgated as
Psychology and the School of Management Studies for g justification for the indiscriminate creation and
the Service Sector. It used three methods of data promotion of shared-use routes. The headline
collection: video recording of actual user interactions "Proof that people enjoy shared routes" which
on five routes; questionnaire surveys of the users (one appeared over an article on the research in the
immediately after the interaction and one later at Agency's newsletter "Countryside Focus" belies
home); and focus group interviews to explore the issues hoth the note and the research behind it The note
raised by the behaviour and questionnaire responses. tself makes it clear that the principal
Additional focus group interviews were held with consequence of perceived conflict—particularly
people who had chosen not to use shared-use routes. intrusiveness and hostility— was anxiety and fear
Their findings were that conflict is very infrequent, is about personal satety This feeling was intensified
generally slight, and is mainly concerned with by a number of factors, including crowding,
intrusion. They also concluded that conflict, where it cyclists traveling at speed, meeting groups
occurs, can be caused by people (eg the behaviour of  (especially young people) and encountering poor
others) or the environment (such as inadequate enviromnental conditions that reduced sight lines

maintenance of the route). They observed that in the
main, route users accommodate others by changing
their speed and pattern of travel: cyclists slow down,
while walkers move in more of a straight line and

and visibility In the extreme, these perceptions

can lead to people avoiding, shared use routes
Whether conflict is real or perceived it is clear

that if pedestrians have a perception that a route is

speed up. The researchers also found that when people dangerous or unpleasant to use because of the
gathered to talk about conflict they "talked it up”, and number of cyclists on it, they will either steer
that their recollection of how many others they met on  clear completely, or use it only with a sense of
the route escalates. Perceptions of conflict were much  trepidation, thus diminishing its value as a

higher than that actually experienced, and the
researchers felt that this might account for the

recreational and/or transport resource.

difference between previous research and their findings Footpath Worker Vol 20 No. 4



SCANNEWS October 2002

Training
Courses

Preparing to Implement Access After the Act:
The effect of the Land Reform Act on your wor

Scan Conference

Monday 2 December 2002
Venue: West Park Centre, Dundee

Next Scan Conference: 25 April 2002
Subject: The Legislation and Code
Venue: Battleby

Cost: Members: £35 Non Members: £60
BECOME A MEMBER AND SAVE!!

If you would like to attend. Phone: Clare
Hamilton-Sturdy on 01382 433748 for queries or
to get a Membership form!!!

No training Supplement this time.Again its presence depends on me finding the courses, standarising the
information and then formating it to form the supplement. If you think it is a good idea to keep this going

Paths for All conferences

Evaluating path networks - Have you delivered?
Tuesday 28 November

Planning a local path network - the Paths for All approach
Wednesday 22 January 2002

Bookings can be made by fax, phone, e-mail or post.
Jennifer Wilson

Administrative Assistant

The Paths for All Partnership

Inglewood House

ALLOA

FK10 2HU

Tel: 01259 218888 Fax: 01259 218488

then why not volunteer to collect and prepare all the raw information?

You can contact me on 01786 442937 or email barronr@scottishcountrynet.or

Richad Barron

Following a recent enquiry SCAN thought it might be worth making the following note

on liability.

As far as we are aware the SCAN liability sheet is still sound, relevant and applicable. There
have been mutterings relating to the Land Reform Bill, but we do not think that they will
change the essential principles. There appears to be a lot of unnecessary anxiety.

SCAN produced the sheet after extensive advice from Jeremy Rowan-Robertson from
Aberdeen University. If you have a particular concern it might be worth your asking him, or

a Local Authority/Access aware lawyer, if he thinks the Scan sheet is still applicable. You can
also consult the Offical Report of the Justice 2 deliberations on Stage 2 of the Land Reform

Bill where this was dealt with in detail.

7
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"We have sought clarification from the Scottish Executive ... . On the one hand, the Executive believes that funding c
be provided in perpetuity and on the other hand it does not see this as a short-term issue requiring early action. Indee
Tourism Framework for Action 2002-2005 recently published by the Executive states that SNH will provide funding fo
ranger services. Given this, SNH will continue with its current policy on the funding of such posts. This means that St
will:

* continue, as funds allow, to offer grants for local authority access offficer posts at a premium rate for an initialethree-
period and then at a maximum of 50% for a second three-year term;

« limit its support for access officer posts to a maximum period of 6 years and so not offer a third three-year term of g
support for such posts;

« not withdraw generally from support for ranger services; and

« continue to consider any applications for new ranger services or additional posts within existing ranger services on 1
merits and in relation to the funds available within our grants budget.”

Scottish Natural Heritage letter to Local Authority Chief Executives 12 April 2002.

The Colt and the Winchester are generally thought of as the manufacture and challenged Glidden's patent, but lost

tamers of the Wild West but barbed wire has a stronger claim. Soon Glidden's wire was spanning the nation from the

It opened the American West to settlers, giving them security ~ Great Lakes to California and he became extremely

and preventing cattle barons from driving their herds across theirrich, ruthlessly suing anyone who infringed his patent

lands. and driving his rivals into the ground. Over the next
few decades hundreds of designs were patented,

The first patent for barbed wire was issued to WH. Meriwether including one with rotary spurs and wheels patented

in 1853 but this did not have any barbs; instead it was a snake in Britain in 1876 by William Hunt, an American.

wire with a curl in it. In 1867 patents were issued to Alphonso

Dabb and Lucien Smith, but it was Joseph Glidden, a 60-year- In its heyday there were more than 1,200 types of

old rancher from New Hampshire, who invented a method for ~ barbed wire in use, some of which ran to more than a

manufacturing barbed wire and went on to become the Henry  dozen variations, But it was also seen as an icon of

Ford of the "thorny fence". oppression, which in the First World War stretched
from Switzerland to the English Channel and in the

In 1873, Glidden attended a county fair at De Kalb in Illinois Second World War contained concentration camps.

with his friend Jacob Haish. There, the pair saw barbed wire

exhibited by one Henry Rose. Glidden, saying nothing to Haish, The thorny fence has now been usurped by the

devised a way to thread the barbs on the wire, and patented it. electric fence, a more effective cattle controller and a

Haish, also remaining silent, devised his own method of less hazardous barrier to set up.

Views expesed in SSAN NEWS do not necesrily
repesent thos of SCAN or its committee.
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